
CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE: 01/14/22 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing, notice is given of an intent to argue the matter as set forth herein. 

Counsel or self-represented parties must email Department 07 to request argument and must 

specify, in detail, what provision(s) of the tentative ruling they intend to argue and why. 

Counsel or self-represented parties requesting argument must advise all other affected 

counsel and self-represented parties by no later than 4:00 p.m. of his or her decision to 

appear to argue and of the issues to be argued. Failure to timely advise the Court and counsel 

or self-represented parties will preclude any party from arguing the matter. (Pursuant to 

Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE IN PERSON PROVIDED TIMELY EMAIL 

NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER THE ABOVE. 

The Court has no ability to effectively conduct hybrid hearings where some appear by zoom, 

while others appear in person. CourtCall is not an option for law and motion matters due to 

voice quality issues. 

However, if all the parties agree to appear by Zoom with video and audio capability and inform 

the Department by 4 p.m. of their desire and agreement to appear by Zoom the following link is 

to be utilized:  

https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09 
 

Meeting ID: 161 391 3309                                    Passcode: 478010 

 
 

 1.  TIME:  9:00   CASE#: MSC15-01014 

CASE NAME: EGHTESAD VS. STATE FARM 

HEARING ON MOTION TO TAX COSTS 

FILED BY NADER EGHTESAD 

* TENTATIVE RULING: * 

 

Unopposed motion granted. 

 

  
  

mailto:dept07@contracosta.courts.ca.gov
https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09
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 2.  TIME:  9:00   CASE#: MSC16-01299 

CASE NAME: 29 SW LLC  VS.  HASSAN 

HEARING ON MOTION TO SET ASIDE EVIDENCE & ISSUE 

SANCTIONS PER CCP 473 

FILED BY ANTON DANILOVICH, et al. 

* TENTATIVE RULING: * 

  

 Pursuant to Code of Civil Procedure section 473(b), Defendant moves to set 

aside the Court’s August 3, 2021 Order granting Plaintiff’s Motion for Evidence 

and/or Issue Sanctions.  Defendants bring the motion on the ground of mistake and 

excusable neglect of Defendant’s counsel, which resulted in counsel's failure to 

timely file its Opposition to Plaintiff’s motion. 

 

 This matter was originally heard on December 17, 2021.  The Court had 

issued a tentative ruling denying the motion.  After oral arguments, the Court did 

not affirm the tentative ruling.  Instead, it continued the hearing to this date, 

January 14, 2021.  The Court directed Plaintiff to propound whatever discovery 

it felt was needed and Defendant was to respond no later than January 7, 2022. 

Defendants filed a response indicating they timely responded to, in good faith, to 

all discovery by January 7, 2022, as required by the Court.  

 

Additionally, the Court ordered Plaintiff to file a supplemental declaration 

re: financial prejudice, which Plaintiff filed on January 10, 2022.  Victor Meng, 

Counsel for Plaintiff, filed the supplemental declaration asserting Plaintiff’s total 

financial prejudice amounted  $43,370.00 for drafting and preparing the MSJ; 

opposing Danilovich’s Ex Parte Application to Shorten Time; Opposing the 

Motion to Set Aside the August 3 Order; and preparing additional discovery 

to Danilovich.  

 

 Defendants responded arguing Plaintiff should not be awarded any sanctions 

because the fees listed by Plaintiff were necessary. As to the fees incurred relating 

the MSJ, Defendant argues this was a strategic legal move on Plaintiff’s part.  

Plaintiff cannot claim it was an unnecessary fee borne because of Defendants’ 

failure to respond to discovery. 

 

 A motion under Code of Civil Procedure 473(b) “is addressed to the sound 

discretion of the trial court, and in the absence of a clear showing of abuse … the 
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exercise of that discretion will not be disturbed on appeal.” [Citation.] 

The appropriate test for abuse of discretion is whether the trial court exceeded the 

bounds of reason.” (Austin v. Los Angeles Unified School Dist. (2016) 244 

Cal.App.4th 918, 929.) 

 

 CCP § 473 provides, “The court may, upon any terms as may be just, 

relieve a party or his or her legal representative from a judgment, dismissal, order, 

or other proceeding taken against him or her through his or her mistake, 

inadvertence, surprise, or excusable neglect.”  Here, the parties’ supplemental 

filings indicate Defendants have responded to outstanding discovery.  However, 

Plaintiff has incurred fees in reliance on the Court’s August 3rd Order, including 

responding to motions initiated by Defendants.  To set aside the Order will 

prejudice Plaintiff monetarily. The Court will grant Defendants’ Motion to Set 

Aside the August 3rd Order for Evidence and Issue Sanctions, provided 

Defendants pay sanctions in the amount of $43,370.00 for fees incurred by Plaintiff 

in reliance on the August 3rd Order. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-02330 

CASE NAME: CHEKENE VS. BOWERS 

HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended 

COMPLAINT 

FILED BY ANDREW CHEKENE, MELANIE CHEKENE 

* TENTATIVE RULING: * 

 

 Plaintiffs’ motion for leave to amend their complaint is granted.  

Plaintiffs shall file their proposed Second Amended Complaint on or before 

January 24, 2022. 

 

 A. Prejudice. 

  

The Court finds that California’s policy favoring the amendment of 

pleadings supports granting plaintiffs’ motion under the circumstances of this case.  

(See, Mesler v. Bragg Management Co. (1985) 39 Cal.3d 290, 296-297 [denial of 

leave to add alter ego theory six weeks before trial was reversible error].)  There is 

an adequate explanation for plaintiffs’ delay in seeking leave to amend: this action 

was stayed for a protracted period of time pending arbitration; plaintiffs gained 
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new information concerning corporate defendant DB Capital Investments, Inc. 

(“DBC”) during the arbitration, and; DBC sought bankruptcy protection 

comparatively recently. 

 

Further, even if there was some lack of diligence on plaintiffs’ part, 

defendants have not demonstrated any form of substantial prejudice.  The Court 

notes that no trial date has yet been set, so that the general rule stated in the Landis 

decision is applicable in the case at bar: 

 

We have been unable to find any case in which denial was upheld 

where the sole basis on which the court relied was lack of diligence 

at a stage in the proceeding where pretrial or trial had not been set.  

In light of current pretrial practices, it seems unreasonable to deny a 

party the right to amend where the only apparent hardship to the 

defendants is that they will have to defend. 

 

(Landis v. Superior Court of Los Angeles County (1965) 232 Cal.App.2d 548, 557.  

See also, Gonzales v. Brennan (1965) 238 Cal.App.2d 69, 75-76 [“prejudice and 

detriment are not synonymous”].) 

 

 Defendants point to the non-expert discovery cutoff that the Court has 

provisionally set for February 28, 2022.  However, plaintiffs are hardly in a 

position to oppose any request defendants may make to extend this discovery 

cutoff, should defendants deem that discovery concerning the new alter ego 

allegations is necessary.  Further, the discovery cutoff would appear to pose more 

of a challenge for plaintiffs than for defendants, because the documents and 

information relevant to the determination of alter ego liability, by their nature, 

are most likely to be in defendants’ possession and control. 

 

 B. Denial of Plaintiffs’ Previous Motion. 

 

 The Court’s order denying plaintiffs’ previous motion, which was to add 

defendant Damon Bowers as an additional judgment debtor, has no bearing on 

the present motion.  Nothing in that previous order can reasonably be construed to 

foreclose plaintiffs from amending their complaint to add an alter ego theory.  

The Court simply held that, under the circumstances then before the Court, it 

would be a denial of Due Process to add defendant Bowers as a judgment debtor 
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by means of a summary law and motion proceeding, given that defendant Bowers 

had not yet been put on notice of an alter ego theory, and had not yet had the 

opportunity to conduct discovery concerning and to otherwise litigate his defenses 

to that theory. 

 

 The Court notes that, if plaintiffs ultimately prevail on their alter ego theory, 

this will not result in defendant Bowers being added to the judgment against DBC 

as an additional judgment debtor.  Rather, a new, separate judgment will be entered 

against defendant Bowers in his individual capacity.  Accordingly, there will be no 

need to ‘reconsider’ the Court’s prior ruling denying the motion to add Bowers as 

an additional judgment debtor. 

 

 C. Substantive Merits. 

 

 Finally, the Court finds that it should defer a consideration of the substantive 

merits of the proposed amended complaint for future proceedings.  (See, Atkinson 

v. Elk Corp. (2003) 109 Cal.App.4th 739, 760 [“we believe that the better course of 

action would have been to allow [the plaintiff] to amend the complaint and then let 

the parties test its legal sufficiency in other appropriate proceedings”].)  

Defendants are free to demur to the Second Amended Complaint, if they so choose, 

based on the statute of limitations or any other appropriate ground for demurrer. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-00980 

CASE NAME: MORRISON  VS.  BNSF RAILWAY CO. 

HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO REQ. 

FOR ADMISSIONS 

FILED BY BNSF RAILWAY COMPANY 

* TENTATIVE RULING: * 

 

Matter Dropped from Calendar. A Notice of withdrawal of this motion to compel 

was filed by BNSF Railway Co. on 1/13/22. 
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 5.  TIME:  9:00   CASE#: MSC19-01122 

CASE NAME: BOLLA VS. PRESIDIUM PARTNERS 

HEARING ON MOTION FOR SUMMARY ADJUDICATION OF ISSUES 

FILED BY PAUL JERRY BOLLA 

* TENTATIVE RULING: * 

 

The hearing is continued to February 4, 2022, at 9:00 a.m., in Department 7.  

The Court requests that the parties file supplemental briefs on or before January 24, 

addressing the following issues. 

 

1. Improper Renewal Of Summary Adjudication Motion. 

 

In the Court’s ruling of July 16, 2021, the Court expressly declined to rule 

on the issue of whether the denial of plaintiff’s first motion for summary 

adjudication was with or without prejudice to filing a renewed motion that cured 

the defects of the first motion. 

 

Having looked at the issue now, the Court’s preliminary assessment is that 

plaintiff has impermissibly renewed its previous motion.  (See Code Civ. Proc., 

§ 437c, subd. (f)(2); Code Civ. Proc., § 1008; Bagley v. TRW, Inc. (1999) 73 

Cal.App.4th 1092, 1096-97.)  The Court is inclined not to consider defendants’ 

renewed motion on this procedural ground. 

 

The Nieto decision is distinguishable.  In Nieto, the renewed motion 

addressed an issue not raised in the prior motion: fraud.  (See, Nieto v. Blue Shield 

of California Life & Health Ins. Co. (2010) 181 Cal.App.4th 60, 72 [‘the operative 

motion addressed an issue not raised by the prior motion”].)  In the case at bar, 

plaintiff is not attempting to present new issues omitted from the prior motion; 

rather, plaintiff is attempting to present the same issues. 

 

The Patterson decision cited in Nieto is distinguishable on this same ground.  

(See, Patterson v. Sacramento City Unified School Dist. (2007) 155 Cal.App.4th 

821.)  In Patterson, the first motion for summary judgment “was focused on 

whether there was a statutory basis for imposing a duty,” while the renewed motion 

“focused on whether the common law defense of assumption of risk applied to 

negate any claim of duty.”  (Id., at 827.)  There is no such point of distinction in 

the case at bar. 
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The Court notes that plaintiff’s motion was not denied due only to a 

technical defect in preparing the summary adjudication paperwork.  The defects 

identified by the Court were more fundamental: (1) the failure to present 

admissible evidence, and; (2) the failure “to identify or address the controlling 

law.”  (See Order filed on 8-11-21.) 

 

Filing serial motions for summary judgment or summary adjudication 

obviously imposes a substantial burden on both the opposing parties and the Court.  

The burden is even greater with regard to the present motion, because the 

dollar amount claimed in the first motion is substantially different from 

the dollar amount claimed in this renewed motion.  This in turn presents the 

Court with the conundrum of how to handle factual conflicts in plaintiff’s own 

supporting declarations. 

 

2. Evidentiary Objections. 

 

The Court’s preliminary assessment is that defendants’ evidentiary 

objections, filed with defendants’ opposition papers, have merit.  The supporting 

declaration of plaintiff Jerry Bolla would appear to contain many impermissible 

legal conclusions, and many statements that are impermissibly made on 

information and belief.  The Court finds plaintiff’s somewhat cursory response to 

these evidentiary objections, as set forth in plaintiff’s reply papers, unpersuasive. 

 

3. Dollar Amount. 

 

 For the Court to grant summary adjudication in favor of a plaintiff on a 

cause of action for breach of contract, the defendants and the Court must be in a 

position to know the precise dollar amount of the money judgment to be entered.  

The Court requests briefing from plaintiff as to the precise dollar amount that 

plaintiff is seeking; where in the opening papers the Court can confirm that this 

dollar amount has been fully established by the evidence (not just alleged in 

conclusory terms); and why, if plaintiff is competent to testify as to his calculations 

of principal and interest, defendants are not also free to offer their own opposition 

declarations asserting that plaintiff’s calculations are not accurate. 
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 6.  TIME:  9:00   CASE#: MSC19-01122 

CASE NAME: BOLLA VS. PRESIDIUM PARTNERS 

HEARING ON MOTION FOR SUMMARY JUDGMENT 

FILED BY HANSEN KOHLS SOMMER & JACOB, LLP 

* TENTATIVE RULING: * 

 

 The hearing is continued to February 4, 2022, at 9:00 a.m., in Department 7.  

The Court requests that the parties file supplemental briefs on or before January 24, 

addressing the following issues. 

 

 In the opposition memorandum, plaintiff argues as follows: 

 

Disputed material facts exist about whether Defendants Dan Kohls 

and Hansen Kohls LLP knowingly and wrongfully dispersed 

Plaintiff’s portion of the subject settlement funds by transferring, on 

multiple occasions from 2019 to 2021, the attorney’s fee portion of the 

settlement monies to the Dunken Defendants.  These transferred [sic] 

all occurred after June 2019 when Defendants knew full well that 

Plaintiff was seeking to establish a constructive trust over those 

monies.  A dispute of material fact exists as to whether each and every 

transfer of these settlement monies to Dunken Weeks and Dunken 

Law’s accounts violated the constructive trust, although Defendants 

do not seem to claim there is any dispute or disagreement the transfers 

in fact occurred.  Thus, the above are disputed facts that compel only 

one result: Denial of the instant motion. 

 

The Court’s problem with this argument is that it conflates the factual issue of 

whether fund transfers were made with the legal issue of whether such transfers 

were wrongful. 

 

Plaintiff cites no legal authority standing for the proposition that the 

Hansen Kohls defendants owed plaintiff a duty to hold funds for plaintiff’s benefit, 

simply because defendants were on notice that plaintiff wanted them to do so.  

In the supplemental brief, plaintiff shall cite and discuss the single published 

appellate decision that best supports plaintiff’s argument on the issue of whether 

any such duty existed. 
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Plaintiff also argues that the Hansen Kohls defendants were unjustly 

enriched by the fund transfers.  The Court requests clarification from plaintiff 

concerning how, and in what dollar amount, defendants might be deemed 

unjustly enriched. 

 

 Finally, plaintiff argues that he should be allowed to amend his complaint to 

state a cause of action for an accounting.  The Court requests that plaintiff explain 

what facts show that any meaningful ‘relationship’ existed between plaintiff and 

the Hansen Kohls defendants, and what legal authority supports plaintiff’s 

argument that any such relationship is sufficient to impose a duty to provide 

plaintiff with an accounting. 

 

  

 7.  TIME:  9:00   CASE#: MSC19-01329 

CASE NAME: SOLORIO VS. WILSON & KRAZTER 

HEARING ON MOTION FOR ORDERS QUASHING DEPOSITION 

SUBPOENA 

FILED BY WILSON & KRATZER MORTUARIES 

* TENTATIVE RULING: * 

 

Future discovery motions should be filed with Department 57. 

 

Motion denied. The motion is overbroad and premature. The deposition is to 

proceed subject to appropriate and reasonable objections. Trade secret concerns are 

routinely addressed by protective orders and/or confidentiality agreements and the 

parties should submit a boilerplate stipulation to the court, forthwith. 

 

The parties are cautioned that unreasonable conduct at the deposition may result in 

motions for which sanctions will likely be imposed. 
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 8.  TIME:  9:00   CASE#: MSC19-01732 

CASE NAME: ZUPETZ VS. SENIOR RESOURCE 

HEARING ON PETITION TO CONFIRM ARBITRATION AWARD 

FILED BY SRG PACIFIC MGMT LLC 

* TENTATIVE RULING: * 

 

Unopposed motion granted. 

 

  

 9.  TIME:  9:00   CASE#: MSC19-02500 

CASE NAME: NEMATI VS. WU 

HEARING ON MOTION TOR VACATE & SET ASIDE ORDER OF 

DISMISSAL 

FILED BY KHALID NEMATI 

* TENTATIVE RULING: * 

 

Unopposed motion granted. A CMC is set for 5/18/22 at 8.30 a.m. The court 

expects default judgement to be entered by then, alternatively, a responsive 

pleading on file. 

 

  

10.  TIME:  9:00   CASE#: MSC20-00430 

CASE NAME: MAYER VS. SONIC WALNUT CREEK 

HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended 

COMPLAINT 

FILED BY CHARLES MAYER  

* TENTATIVE RULING: * 

 

Plaintiff’s motion for leave to file a second amended complaint is granted, 

subject to the conditions below. Plaintiff shall file and serve the proposed second 

amended complaint by January 21, 2022. 

This motion will only be granted subject to the following conditions: (1) The 

motion for summary judgment set for February 18, 2022 will be remain on 

calendar and all references to the First Amended Complaint will be to the Second 

Amended Complaint. The Court will construe the request for summary judgment 

as one for summary adjudication of all issues, except for the new issues added in 
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the Second Amended Complaint. (2) The trial date of March 4, 2022 is continued 

to August 5, 2022.  

If Plaintiff does not agree to these conditions, he must notify the Court and 

parties before 4pm today and in that event, this motion will be denied.   

Merits of the Motion 

Plaintiff is seeking leave to amend his complaint to add allegations that 

Defendant failed to provide Plaintiff with a vehicle purchase proposal and any 

credit statement in violation of Civil Code section 2981.9. These allegations would 

be added to the first and third causes of action for violations of the Consumer Legal 

Remedies Act (Civil Code section 1750) and of Reese-Levering Automobile Sales 

and Finance Act (Civil Code section 2981).  

Plaintiff filed this motion on November 10, 2021. On November 5, 2021, 

Defendant filed a motion for summary judgment that is scheduled for February 18, 

2022. Trial in this case is set for March 4, 2022. 

Defendant argues that Plaintiff has not complied with California Rules of 

Court, rule 3.1324(b) because the declaration does not explain when the facts 

giving rise to the amended complaint were discovered and why the request for 

leave to amend was not made earlier.  

Plaintiff’s attorney declaration states that in July 2019 he discovered that he 

could not find all documents related to the lease of the vehicle. (Quirk decl. ¶3.) On 

September 13, 2021, Plaintiff’s lawyer requested that Defendant stipulate to allow 

Plaintiff to file a second amended complaint to include the alleged violation related 

to not providing Plaintiff all documents required by Civil Code section 2981. 

(Quirk decl. ¶6.) Plaintiff’s attorney again requested a stipulation to file the second 

amended complaint on November 7, 2021. (Quirk decl. ¶11.) Plaintiff has 

sufficiently complied with rule 3.1324(b). Although Plaintiff’s attorney could have 

more clearly explained the delay between July and September and the second delay 

between September and November, these delays are within the bounds of a busy 

legal practice and further explanation of the delay is not required.  

There is “a policy of great liberality in permitting amendments to the 

complaint at any stage of the proceedings, up to and including trial [citations]…” 

(Magpali v. Farmers Group (1996) 48 Cal.App.4th 471, 487.) Leave to amend can 
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be denied where there is “ ‘inexcusable delay and probable prejudice to the 

opposing party’… [Citation.]” (Ibid; see also, Kittredge Sports Co. v. Superior 

Court (1989) 213 Cal.App.3d 1045, 1048 (even assuming there is unreasonable 

delay, “it is an abuse of discretion to deny leave to amend where the opposing 

party was not misled or prejudiced by the amendment.”).) 

Plaintiff discovered the facts for the proposed second amended complaint 

sometime between July and September 20121. Plaintiff then sought a stipulation 

from the Defendant for two months before filing this motion. Given these facts, the 

delay was not unreasonable.  

In addition, Defendant will not be prejudice by the amendment. Trial is still 

two months away and it is unlikely that the parties have already engaged in 

extensive trial preparations. In addition, Plaintiff’s theory of the case remains 

essentially the same, just with additional alleged statutory violations. Finally, any 

prejudice to Defendant related to the pending motion for summary judgment can be 

eliminated by the parties agreeing that the summary judgment motion will be 

considered a motion for summary adjudication that address all issues except those 

added to the second amended complaint. Plaintiff’s suggestion that the motion for 

summary judgment will be denied because it was set for hearing within 30 days of 

trial ignores that Wells Fargo order was signed on November 5, 2021 allowing the 

motion to be heard within 30 days of trial.  

The Court finds that leave to amend should be given in this case.  

When granting leave to amend, Code of Civil Procedure section 473 allows 

the court to impose “any terms as may be proper”. The proposed second amended 

complaint will change the allegations in two of the causes of action. The Court also 

notes that Defendant did not prevent Plaintiff from learning of these new facts and 

as they were always within Plaintiff’s attorney’s ability to discover since this case 

began. Given these facts, Defendant must be given the opportunity to bring a 

motion for summary judgment or adjudication as to these new allegations. 

Therefore, the March 2021 trial date is no longer practical. As a condition of 

granting leave to amend, the Court will continue the March 2021 trial date 

approximately five months.  

Defendant’s request for judicial notice is denied are unnecessary.  
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11.  TIME:  9:00   CASE#: MSC20-01770 

CASE NAME: LOPEZ VS ALVAREZ 

HEARING ON MOTION TO VACATE ORDER OF DISMISSAL 

FILED BY KATHLEEN LOPEZ 

* TENTATIVE RULING: * 

 

Unopposed motion granted. A CMC is set for 5/18/22 at 8.30 a.m. Counsel is to 

serve defendant’s counsel with notice of that hearing not later than 1/31/22. 

 

  

12.  TIME:  9:00   CASE#: MSC20-02470 

CASE NAME: VIETTI VS. WEST 

HEARING ON MOTION TO COMPEL RESPONSES TO FORM 

INTERROGATORIES 

FILED BY CARL WEST 

* TENTATIVE RULING: * 

 

Unopposed motion granted. 

 

  

13.  TIME:  9:00   CASE#: MSC20-02519 

CASE NAME: C. HELFRICK  VS.  P. HELFRICK 

HEARING ON DEMURRER TO 3rd Amended CROSS-COMPLAINT of 

HELFRICK 

FILED BY PATRICK HELFRICK 

* TENTATIVE RULING: * 

 

It is extremely inefficient and costly to litigate what is essentially a family law 

dispute, on two fronts. This matter is stayed pending the resolution of the family 

law matter under case # D19-04939.  The family law Judge is certainly able to 

resolve the issue as between the spouses. Whether collateral estoppel will apply in 

this case thereafter will be determined in this case after such final resolution. The 

parties are encouraged to include this case in any settlement conferences in the 

family law case, with leave of the family law judge. 
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14.  TIME:  9:00   CASE#: MSC21-00530 

CASE NAME: ATHENA FINANCIAL VS. SMITH 

HEARING ON MOTION FOR LEAVE TO FILE 1st Amended 

COMPLAINT 

FILED BY ATHENA FINANCIAL ENTERPRISES LLC 

* TENTATIVE RULING: * 

 

Unopposed motion granted. FAC to be served and filed no later than 1/21/22. 

 

  

15.  TIME:  9:00   CASE#: MSC21-00819 

CASE NAME: BARKER VS. WILSON 

HEARING ON DEMURRER TO 1st Amended COMPLAINT 

FILED BY JAMES WILLSON, et al. 

* TENTATIVE RULING: * 

 

 Defendants James Willson and Monique Willson, individually, and as 

Trustees of the Willson Family Trust and Jungle James Animal Adventures, LLC’s 

demurrer to the First Amended Complaint is sustained without leave to amend 

as to the Eighth Cause of Action for Public Nuisance; the demurrer is 

otherwise overruled.  
 

Background 

   Plaintiffs Michelle Barker and Stuart Barker are the owners of real property 

located at 59A Saddle Road in Walnut Creek. Defendants James Willson and 

Monique Willson are the owners of real property located at 59 Saddle Road.  

The Barker Property and Willson Property share a driveway and property line at 

the Willson Property’s southern border.  There were two easements that burdened 

the Willson Property, benefitting the Barker Property.   

 Plaintiffs allege Defendants made certain misrepresentations that led 

Plaintiffs to modifying the access easement and terminating the drainage easement.  

Plaintiffs also allege Defendants trespassed on their property.   

 

Demurrer 

 Defendants demur to the First Cause of Action (Rescission of the Easement 

Modification Agreement); Second Cause of Action (Rescission of Easement 

Termination Agreement); Seventh Cause of Action (Trespass); Eighth Cause of 
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Action (Public Nuisance); and Ninth Cause of Action (Private Nuisance) on the 

ground each of these causes of action fail to allege facts sufficient to state a cause 

of action.  (CCP § 430.10(e).)  

   

Legal Standard 

 The limited role of a demurrer is to test the legal sufficiency of a complaint.  

It raises issues of law, not fact, regarding the form or content of the opposing 

party's pleading.  (Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 

994.)  For purposes of a demurrer, all properly pleaded facts are admitted as true.  

(Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967.)  On demurrer the 

complaint must be liberally construed with a view to substantial justice 

between the parties.  (Code of Civil Procedure § 452.)   

 

 A demurrer lies only for defects appearing on the face of the complaint or 

from matters of which the court must or may take judicial notice.  (Code of Civil 

Procedure § 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.)  “If the 

complaint states a cause of action under any theory, regardless of the title under 

which the factual basis for relief is stated, that aspect of the complaint is good 

against a demurrer.”  (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 

Cal.4th 26, 38.) 

 

1st C/A (Rescission of the Easement Modification Agreement) and 2nd C/A 

(Rescission of Easement Termination Agreement) 

 Demurrer to the First and Second Causes of Action is overruled. 

 In the First Cause of Action, Plaintiffs allege their consent to the Easement 

Modification Agreement was given by mistake. Plaintiffs allege they believe the 

changes to the access and utilities easements were to correct the “inaccurate 

representation of the driveway.”  Plaintiffs now understand the map Defendant 

James Willson showed Michelle Barker illustrates the recorded 25-foot easement 

which was required for the subdivision of the two parcels, not a driveway.  

Plaintiffs allege the mistake was created by James Willson’s connivance and 

fraudulent misrepresentations. Plaintiffs also allege the considerations for the 

obligations under the easement modification agreement failed because the Willsons 

offered no substantial consideration for an exchange with this agreement. 

 

 In the Second Cause of Action for Rescission of Easement Termination 

Agreement, Plaintiffs allege their consent to the agreement was given by mistake 
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created by James Willson’s connivance and fraud.  Plaintiffs allege Willson falsely 

represented the access and utilities easement was “unused.”  In fact, the drainage 

easement exists to manage the storm water that naturally travels down the steep 

slope of the shared driveway.  

 

  “The circumstances that entitle a party to rescind are set forth in Civil Code 

section 1689. Subdivision (b) provides that a contracting party may unilaterally 

rescind the contract if: (1) “the consent of the party rescinding … was given by 

mistake, or obtained through duress, menace, fraud, or undue influence, exercised 

by or with the connivance of the party as to whom he rescinds, or of any other 

party to the contract jointly interested with such party,…” (Marzec v. Public 

Employees’ Retirement System (2015) 236 Cal.App.4th 889, 914.) 

 

 Defendants demur to the First and Second Causes of Action on the ground 

they are duplicative of other claims, particularly the Fifth Cause of Action for 

Intentional Misrepresentation. According to Defendants, Plaintiffs added the 

phrase “mistaken belief,” but further explain the mistake was created by the 

“connivance of James Willson.” Defendants contend these are allegations of fraud 

and Plaintiffs cannot have it both ways.  Either the facts allege mistake or the facts 

allege fraud.  Courts have sustained demurrers on the ground the causes of action 

are duplicative of another.  (See Ponce-Bran v. Trs. of Cal. State Univ. (1996) 

48 Cal.App.4th 1656, 1658 [the trial court struck the fourth cause of action 

as duplicative].) 

 

  In the Opposition, Plaintiffs argue both causes of action state a valid cause of 

action and they are not duplicative of Plaintiffs’ causes of action for intentional 

misrepresentation and fraud.  Plaintiffs argue “‘rescission is available for 

a unilateral mistake, when the unilateral mistake is known to the other contracting 

party and is encouraged or fostered by that party.’[Citation.]”  (Bunnett v. Regents 

of University of California (1995) 35 Cal.App.4th 843, 854-855.) 

 

 Plaintiffs further argue that even if the causes of action are duplicative, 

Defendants failed to address the allegations that the agreements should be 

rescinded because the consideration for the agreements failed, the agreements are 

unlawful, and the agreements are contrary to public interest.   
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 Defendants maintain Plaintiffs have failed to allege “mistake” distinct from 

and not caused by “fraud.” In response to Plaintiffs’ argument that causes of action 

for rescission are based on allegations other than fraud, Defendants argue these 

allegations that Plaintiffs point to in the FAC, simply recapitulate the underlying 

fraud theory.  For example, Plaintiffs allege the Willsons’ consideration failed 

because Willsons’ promises to create a new easement was false. Defendants argues 

that this is fraud stated in a different way. As to the other allegations, Defendants 

argue the unlawful agreement allegation fails as County Ordinance § 98.4.002 sets 

the minimum private road without curbs at 16ft, not 25ft as alleged. Finally, as to 

the public interest allegations, Plaintiffs failed to allege what safety risk is created 

as a consequence of certain wording in the easements. 

 

  The Court does not find the First and Second Cause of Action for Rescission 

duplicate of Plaintiffs’ fraud-based claims.  “A party that believes it has been 

fraudulently induced to enter into a contract may rescind.”  (Little v. 

Pullman (2013) 219 Cal.App.4th 558, 566.) “The court does not rescind contracts 

but only affords relief based on a party-effected rescission. Both the grounds for 

rescission and the means by which parties may rescind their contract are governed 

by statute. (See Civ. Code, § 1688 et seq.)” (Marzec v. Public Employees’ 

Retirement System (2015) 236 Cal.App.4th 889, 914.) “Civil Code section 

1689 provides that a party to a contract may rescind the contract if his consent was 

given by mistake or fraud exercised by or with the connivance of the party as to 

whom he rescinds . . . ." ( Merced County Mut. Fire Ins. Co. v. State of 

California (1991) 233 Cal. App. 3d 765, 771.)    “‘In other words, rescission is 

available for a unilateral mistake, when the unilateral mistake is known to the other 

contracting party and is encouraged or fostered by that party.’ [Citation.]”(Bunnett 

v. Regents of University of California (1995) 35 Cal.App.4th 843, 854-855.) 

 

 Technically, rescission is a remedy.  “‘Rescission for mistake … is 

a remedy by means of which a party may be relieved of the burdens and may 

procure restitutionary redress respecting a contract which was defective at its 

inception because consent was not freely or knowingly given.’ [Citation.]”  

(Sharabianlou v. Karp (2010) 181 Cal.App.4th 1133, 1145.) However, “he must 

bring an action to obtain it or assert the rescission by way of defense or cross-

complaint.” 

(Little v. Pullman (2013) 219 Cal.App.4th 558, 569.)  In the First and Second 

Causes of Action Plaintiffs seeks to establish the circumstances for the rescission.  
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 The demurrer is overruled. 

 

7th Cause of Action (Trespass)  

           The Demurrer to the Seventh Cause of Action for Trespass is overruled. 

 

 Plaintiffs allege Defendants intentionally bulldozed Plaintiffs’ property in 

2016, but James Willson misrepresented to Barkers that he did not bulldoze across 

the property line.  The Willsons had survey work done in 2016 and 2017, which 

showed the property line, but they withheld the information from Plaintiffs. 

Plaintiffs allege they did not discover the trespass until December 12, 2018, when 

James Willson first disclosed he has trespassed upon their property.   

  

 Plaintiffs further allege Defendant Willson dug a trench along and over the 

property line on December 24, 2020.  Plaintiffs allege the damage to the property is 

continuous and creates an ongoing nuisance. 

 

 Plaintiffs also allege the Willsons agreed to build a retaining wall in January 

2018.  Plaintiffs allege the statute of limitations is equitably tolled because they 

relied on Willsons’ false promise to build a retaining wall.  Plaintiffs also allege the 

nuisance is ongoing and could have been corrected, so the statute of limitations 

begins anew as the erosion continues.   

 

  To establish this claim, Plaintiffs must prove all of the following: (1) 

Plaintiffs owned/leased/occupied/controlled the property; (2) Defendant 

intentionally, recklessly, or negligently entered Plaintiffs’ property; (3) Plaintiffs 

did not give permission for the entry or Defendant exceeded Plaintiffs’ permission; 

(4) Plaintiffs were actually harmed; and (5) Defendant’s entry/conduct was a 

substantial factor in causing Plaintiffs’ harm.  (CACI 2000 (2021).) 

 

 Defendants demur to the Seventh Cause of Action for Trespass on the 

ground Plaintiffs failed to state a cause of action because the action is barred by the 

statute of limitations set forth in CCP § 338(b). “The general rule for defining the 

accrual of a cause of action sets the date as the time ‘when, under the substantive 

law, the wrongful act is done,’ or the wrongful result occurs, and the consequent 

‘liability arises.’ [Citation.]   In other words, it sets the date as the time when the 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   01/14/22 

 
 

- 19 - 

cause of action is complete with all of its elements.” (Norgart v. Upjohn Co. (1999) 

21 Cal.4th 383, 397.) 

 

 Defendants argue the three-year statute of limitations began to run April 30, 

2016, when the Willsons cut the first trench.  Defendants argue the allegations at ¶ 

19 of the FAC, demonstrate that Plaintiffs suspected an injury on April 30, 2016 

and the cause of action is not saved by the discovery rule. “Once the plaintiff has a 

suspicion of wrongdoing, and therefore an incentive to sue, she must decide 

whether to file suit or sit on her rights. So long as a suspicion exists, it is clear that 

the plaintiff must go find the facts; she cannot wait for the facts to find her.” 

(Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 1103, 1111.)  Defendant argues that 

under the discovery rule, the plaintiff may not wait for the alleged tortfeasor to tell 

them that their rights have been violated. 

 

 In its ruling on the previous demurrer the Court held that in order for 

Plaintiffs’ trespass claim to survive, “Plaintiff must allege facts showing the 

trespass was continuing, rather than permanent. That is, Plaintiffs must allege facts 

showing the trespass could have been abated or discontinued.” “[A]continuing 

trespass is an intrusion under circumstances that indicate the trespass may be 

discontinued or abated.”  (Starrh & Starrh Cotton Growers v. Aera Energy 

LLC (2007) 153 Cal.App.4th 583, 592.)  In the FAC, Plaintiffs allege damage is 

continuous and creates an ongoing nuisance.  Plaintiffs allege the nuisance could 

have been discontinued or abated by building a retaining wall.  (FAC, 117.) 

 

 “Generally, whether a trespass is continuing or permanent is a question of 

fact properly submitted to the jury.”  (Starrh & Starrh Cotton Growers v. Aera 

Energy LLC (2007) 153 Cal.App.4th 583, 597.) Here, in order to sustain the 

demurrer on Defendants’ statute of limitations defense, the Court has to find the 

trespass was “permanent” as a matter of law.  Courts should be “cautious not to 

enlarge the category of permanent nuisance or trespass beyond those structures or 

conditions that truly are permanent.”  “[Where some means of abatement exist, 

classifying the trespass or nuisance as permanent will discourage remedial efforts.” 

(Starrh & Starrh Cotton Growers v. Aera Energy LLC (2007) 153 Cal.App.4th 

583, 597.)  Plaintiffs allege the trespass could be reasonably abated. 

 

 “[T]he difficulties in demurring on statute of limitations grounds are clear: 

‘(1) trial and appellate courts treat the demurrer as admitting all material facts 
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properly pleaded and (2) resolution of the statute of limitations issue can involve 

questions of fact. [Citation]… [F]or a demurrer based on the statute of limitations 

to be sustained, the untimeliness of the lawsuit must clearly and affirmatively 

appear on the face of the complaint and matters judicially noticed. [Citation.]”  

(Austin v. Medicis (2018) 21 Cal.App.5th 577, 585.)  Here, it is not clear on the 

face of the complaint the cause of action is barred by the statute of limitations. 

 

 Moreover, Plaintiffs allege a trespass occurred on December 24, 2020, which 

is within the applicable limitations period.  (Compl. ¶ 113.)  “A demurrer does not 

lie to a portion of a cause of action.”  (PH II, Inc. v. Superior Court (1995) 33 

Cal.App.4th 1680, 1682.) “A demurrer must dispose of an entire cause of action to 

be sustained.”  (Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 

Cal.App.4th 97, 119.) 

 

 For these reasons, the demurrer to the Seventh Cause of Action is overruled.  

 

8th Cause of Action (Public Nuisance) 

  Demurrer to the Eighth Cause of Action for Public Nuisance is sustained 

without leave to amend.   

 

 Plaintiffs alleged Defendants created a public nuisance by operating Jungle 

James Animal Adventures, LLC on their property, without complying with the 

County’s Ordinance Code and zoning regulations.  Plaintiffs allege Defendants 

housed exotic animals, such as tarantulas, scorpions and pythons and the operation 

on the property created a condition harmful to health, was indecent or offensive to 

the senses, and interfered with the comfortable enjoyment of life and property. 

Plaintiffs allege Defendants washed waste related to cockroaches down the storm 

drain and disposed of rotten fruit and vegetables used to feed the animals by 

tossing them on Plaintiffs’ and Defendants’ properties.  Plaintiffs also allege a 

large shipping container and construction debris on the property was a public 

nuisance. 

 

 “A public nuisance is one which affects at the same time an entire 

community or neighborhood, or any considerable number of persons, although the 

extent of the annoyance or damage inflicted upon individuals may be unequal.” 

(Civ. Code, § 3480.)  “[P]ublic nuisances at common law are “offenses against, or 

interferences with, the exercise of rights common to the public,” such as public 
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health, safety, peace, comfort, or convenience. [Citation.] To qualify as a public 

nuisance, the interference must be both substantial and objectively unreasonable.” 

(Citizens for Odor Nuisance Abatement v. City of San Diego (2017) 8 Cal.App.5th 

350, 358.) 

 

 The essential factual elements of a public nuisance: (1) Defendants created a 

condition harmful to health, was indecent or offensive to the senses, or interfered 

with comfortable enjoyment of property; (2) condition affected a substantial 

number of people at the same time; (3) That an ordinary person would be 

reasonably annoyed or disturbed by the condition; (4) Plaintiffs suffered harm that 

was different from the type of harm suffered by the general public; and (5) 

Defendants’ conduct was a substantial factor in causing plaintiff’s harm. (1 CACI 

2020 (2021).)   

 

 Defendants demur to the Eighth Cause of Action on the ground it fails to 

state a cause of action because Plaintiffs have not alleged facts showing the alleged 

nuisance affected a substantial number of people at the same time.  In ruling on the 

previous demurrer, the Court stated, “Plaintiffs have not alleged facts showing the 

how the alleged condition affected a substantial number of people at the same 

time.”  Defendants argue the FAC does not cure this defect. 

 

 In the Opposition, Plaintiffs argue they allege have a “substantial number of 

people” who were adversely affected by the conditions.  Plaintiffs allege five 

families were affected by the unsightly junkyard, which Plaintiffs claim meet the 

criteria for “considerable” number of affected persons.  Plaintiff does not allege 

how many families were in the neighborhood.  

 

  Plaintiffs also argue the demurrer does not address the allegations regarding 

conditions that violated County Ordinance and zoning regulations.    Plaintiffs 

argue the alleged conditions violated County Ordinance 14-6.204, which provides, 

“Any condition existing in violation of this code is a public nuisance, and may be 

abated in a civil action, summarily or otherwise by the county.” Plaintiffs appear to 

be arguing that violation of the Ordinance was a public nuisance per se. 

 

 Here, the Court finds Plaintiff has not allege sufficient facts to meet the 

elements of public nuisance.  Plaintiffs have not allege sufficient facts to show 

whether the 5 families comprised a considerable amount of the neighborhood.  
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Plaintiffs also do not allege with any specificity what conduct violated which 

ordinances. 

 

 Plaintiffs were given an opportunity to amend these defects and the FAC 

falls short. The demurrer to the Eighth Cause of Action for Public Nuisance is 

sustained without leave to amend. 

 

9th Cause of Action (Private Nuisance) 

 Demurrer to the Ninth Cause of Action for Private Nuisance is overruled. 

 

 Plaintiffs allege Defendants operated Jungle James Animal Adventures, 

LLC without complying with County Ordinance and zoning regulations, created 

a condition harmful to health, was indecent or offensive to the senses, and 

interfered with the comfortable enjoyment of life and property. Plaintiffs allege 

Defendants created a continuing nuisance with the large shipping container and 

construction debris. 

 

 “‘Unlike public nuisance, which is an interference with the rights of the 

community at large, private nuisance is a civil wrong based on disturbance 

of rights in land. … [T]o proceed on a private nuisance theory the plaintiff must 

prove an injury specifically referable to the use and enjoyment of his or her land. 

The injury, however, need not be different in kind from that suffered by the general 

public.’ [Citation.]”  (Mendez v. Rancho Valencia Resort Partners, LLC (2016) 

3 Cal.App.5th 248, 262.) 

 

 The elements of the private nuisance cause of action are: (1) plaintiff must 

prove an interference with his use and enjoyment of his property; (2) “the invasion 

of the plaintiff's interest in the use and enjoyment of the land [must be] substantial, 

i.e., that it cause[s] the plaintiff to suffer ‘substantial actual damage”; “[t]he 

interference with the protected interest must not only be substantial, but it must 

also be unreasonable [citation], i.e., it must be of such a nature, duration or amount 

as to constitute unreasonable interference with the use and enjoyment of the land.”  

(Mendez v. Rancho Valencia Resort Partners, LLC (2016) 3 Cal.App.5th 248, 262-

263, internal quotation marks omitted.) 
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  Defendants demur on the ground Plaintiffs have not alleged facts sufficient 

to state a cause of action.  Plaintiffs failed to allege how they suffered “substantial 

harm” from the conditions on the Willsons’ property.  

 

 Plaintiffs oppose the demurrer on the ground Plaintiff did not challenge the 

cause of action in the first demurrer. “A party demurring to a pleading that has 

been amended after a demurrer to an earlier version of the pleading was sustained 

shall not demur to any portion of the amended complaint, cross-complaint, or 

answer on grounds that could have been raised by demurrer to the earlier version of 

the complaint, cross-complaint, or answer.” (Code Civ. Proc., § 430.41(b).)    

 

 Defendants claim the arguments raised by the demurrer could not have been 

raised earlier because the basis for demurring to the private nuisance claim did not 

exist until the Court issued its Order Deny the Preliminary Injunction. The Court is 

unclear of Defendants’ argument. In ruling on the P.I, the Court stated, “Plaintiffs 

have not presented evidence that would likely establish they suffered substantial 

damage.”  The Court did not make any conclusive findings as to whether Plaintiff 

suffered substantial damage. For the preliminary injunction, the Court was only 

looking at the likelihood of prevailing on the merits. 

 

 Defendants’ demurrer to the Ninth Cause of Action is overruled as 

Defendants’ demurrer to the private nuisance claim could have been raised in the 

previous demurrer. 

 

Defendants’ Request for Judicial Notice 

 

 Pursuant to Evidence Code §§ 452(d) and 453, Defendants request the Court 

to take judicial notice of the following: 

1. Exhibit A--Order Sustaining Demurrer filed on September 28, 2021 

2. Exhibit B—Order Denying OSC Re: Preliminary Injunction 

3. Exhibit C—Plaintiffs’ Verified Complaint 

 

The unopposed request is granted. 
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16.  TIME:  9:00   CASE#: MSC21-01110 

CASE NAME: SENDEROWICZ VS. SPECIALIZED LOAN SERVICING 

HEARING ON DEMURRER TO COMPLAINT 

FILED BY SPECIALIZED LOAN SERVICING, LLC 

* TENTATIVE RULING: * 

 

Before the Court is Defendant Specialized Loan Servicing (“Defendant” or 

“SLS”)’s Demurrer. The Demurrer relates to Plaintiff Khoi Senderowicz and 

Plaintiff Daniel Senderowicz (collectively, “Plaintiffs”)’s complaint for (1) 

violation of Civ. Code § 2923.7; (2) violation of Civ. Code § 2924.10; (3) violation 

of Civ. Code § 1788.17; (4) negligence; and (5) Bus. & Prof. Code § 17200. 

 

Defendant demurs to all Plaintiffs’ causes of action pursuant to Code of Civil 

Procedure (“CCP”) § 430.10(f), and demurs to Plaintiffs third, fourth, and fifth 

causes of action pursuant to CCP § 4430.10(e) as well. 

 

For the following reasons, the Demurrer is sustained, with leave to amend. 

 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter 

of law.” (Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 

1420.) A complaint “is sufficient if it alleges ultimate rather than evidentiary facts” 

(Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), but the plaintiff 

must set forth the essential facts of his or her case “with reasonable precision and 

with particularity sufficient to acquaint [the] defendant with the nature, source and 

extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. 

Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 

insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth 

of the allegations in the complaint, but do[es] not assume the truth of contentions, 

deductions, or conclusions of law.” (California Logistics, Inc. v. State of California 

(2008) 161 Cal.App.4th 242, 247.) 

Factual Background 

Plaintiffs own the real property located at 1276 Larch Ave., Moraga, CA 94556. 

(Complaint at ¶ 1.) Plaintiffs allege that on or about January 5, 2006 they obtained 

a mortgage loan on the subject property from National City Bank in the amount of 

$200,000 secured by a Deed of Trust. (Id. at ¶ 9 and ¶ 9, Ex. A.)  
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Plaintiffs allege that they entered into a Loan Modification Agreement with Central 

Mortgage Company on May 2, 2011. (Complaint at ¶ 10 and ¶ 10, Ex. B.) Though 

unclear, this loan modification agreement appears to reference a different loan than 

the loan alleged with National City Bank as that loan was originally for $200,000 

and the recorded Loan Modification Agreement references an unpaid principal 

balance of $560,774.16. (Id. at ¶ 10, Ex. B at p.2.) 

As best the Court can discern, the first loan referenced in the Complaint is actually 

the second loan on the property, and the second loan mentioned was the first loan 

on the subject property. Plaintiffs allege that on April 24, 2021 they submitted a 

Complete Loan Modification Application to Defendant SLS through their agent 

Non-Profit Alliance of Consumer Advocates. (Complaint at ¶ 11.) The Court 

understands this application to be in reference to the second mortgage loan on the 

subject property. 

Plaintiffs allege that their agent spoke with Defendant who advised that they 

received the loan modification documents but that the copies were blurred. 

(Complaint at ¶ 12.) Plaintiffs further allege that on May 14, 2021 Defendant told 

Plaintiffs’ agent that the loan was charged off. (Id. at ¶ 14.) Plaintiffs also allege 

that they should have been considered for “the M2 program” in 2011 (but do not 

otherwise identify or describe “the M2 program”). (Id. at ¶ 14.) 

Analysis 

As a threshold issue, the Court declines to sustain the Demurrer on the grounds of 

uncertainty. Uncertainty is a disfavored ground for demurring to a complaint. (See, 

e.g., Khoury v. Maly’s of California (1993) 14 Cal.App.4th 612, 616; 1 Weil & 

Brown, Civil Procedure Before Trial (The Rutter Group 2011) § 7:84, p. 7(l)-39.) 

A demurrer for uncertainty generally will be sustained only when the complaint is 

such that the defendant cannot even determine what it must respond to. (Williams 

v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139.) 

 

(1) violation of Civ. Code § 2923.7; (2) violation of Civ. Code § 2924.10 

Plaintiffs allege two violations of California’s Homeowners Bill of Rights 

(“HBOR”): specifically, failure to assign a single point of contact in violation of 

Civil Code § 2923.7 and failure to provide written notice of receipt of loan 

modification in violation of § 2924.10.  
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Defendant demurs to these causes of action on the grounds that HBOR is only 

applicable to first lien mortgages. (Civ. Code § 2924.15.) Plaintiffs’ opposition 

fails to respond to this argument. 

Civil Code § 2924.15 provides that HBOR “shall apply only to a first lien 

mortgage or deed of trust” that meets specific criteria. Plaintiffs cannot maintain a 

cause of action under Civ. Code § 2923.7 or § 2924.10 because the lien at issue is 

the second lien they have taken out against their property and these provisions only 

provide protection to first liens. 

Plaintiffs have failed to allege facts sufficient to state causes of action for Civ. 

Code § 2923.7 or § 2924.10. 

(3) violation of Civ. Code § 1788.17;  

Plaintiffs’ third cause of action is for violation of the Rosenthal Debt Collection 

Act. The Complaint alleges that Plaintiffs are consumers (Complaint at ¶ 27), that 

they object to the collection activity of SLS Defendant arising from the debt on the 

Deed of Trust to the subject property (id. at ¶ 28), and that Defendants violated 

Title 15 U.S.C. § 1692(e)(2) by falsely stating an amount owed that was not owed 

to Defendants (id. at ¶ 30.) 

Defendant demurs to the Rosenthal Act cause of action on the grounds that the debt 

is still valid after a charge off, that SLS has not violated 15 USC § 1692(e)(2), and 

that Plaintiffs have failed to allege facts in support of the conclusion that they 

should have been considered for the “M2 program.” 

The basis for Plaintiffs’ conclusion that Defendant falsely stated the amount owed 

is unclear. To the extent it is based on their allegation that the debt was charged off 

(see Complaint at ¶ 13), they do not respond to Defendant’s authority that a when a 

creditor charges off a debt it remains legally valid. (See Cavalry SPV I, LLC v. 

Watkins (2019) 36 Cal.App.5th 1070, 1075 fn. 1 [“When a creditor charges off a 

debt, the creditor declares the debt is unlikely to be collected and takes a tax 

deduction on the debt (Citations). This typically occurs after six months of 

nonpayment by the debtor. (Citations). Although it has been deemed uncollectible 

by the original creditor, the debt remains legally valid after a chargeoff.”].) 

Plaintiffs repeat in opposition that “Defendants are collecting on the debt of the 

loan at issue, and misrepresented the amount owed on it” but offer no clarification 

as to the grounds of the misrepresentation—whether it is because the Loan was 

charged off or whether it was because of the alluded to “M2 program.” 
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Plaintiffs have failed to allege facts sufficient to state a cause of action for violation 

of the Rosenthal Debt Collection Act. 

(4) negligence 

To state a cause of action for negligence, a plaintiff must allege: (1) the defendant 

owed the plaintiff a duty of care; (2) the defendant breached that duty, and (3) the 

breach proximately caused the plaintiff’s damages or injuries. (Lueras v. BAC 

Home Loans Servicing, LP (2013) 221 Cal. App. 4th 49, 62 (“Lueras”).) 

“The existence of a duty of care owed by a defendant to a plaintiff is a prerequisite 

to establish a claim for negligence.” (Nymark v. Heart Fed. Savings & Loan Ass’n 

(1991) 231 Cal. App. 3d 1089, 1096.) Under California authority, a lender does not 

owe a borrower a common law duty to offer, consider, or approve a loan 

modification. (Sheen v. Wells Fargo Bank, N.A. (2019) 38 Cal.App.5th 346, 358, 

petition for review granted 451 P.2d 777.) 

Defendant demurs to this cause of action on the grounds that it does not owe 

Plaintiffs a duty, that it is not required to provide a single point of contact or 

acknowledgement of receipt of the loan modification under Civ. Code § 2923.7 or 

§ 2924.10 as the loan at issue is a second mortgage, and as Plaintiffs still owe the 

debt, SLS is not negligent in attempting to collect. 

In opposition, Plaintiffs argue that they have stated a cause of action for negligence 

based on statutory violations. However, as discussed further, above, they have 

failed to allege facts sufficient to state causes of action for either violation of Civ. 

Code § 2923.7, § 2924.10, or § 1788.17. Even assuming arguendo that “[e]ach of 

these statutes imposes a duty under law to comply” as Plaintiff contends, they have 

not successfully alleged violations of these statutes. 

Plaintiffs have failed to allege facts sufficient to state a cause of action for 

negligence.  

(5) Bus. & Prof. Code § 17200 

California’s unfair competition law (“UCL”) prohibits any unlawful, unfair, or 

fraudulent business act or practice. (Bus. & Prof. Code § 17200 et seq.) A claim 

may be brought under the UCL by a person who has suffered injury in fact and has 

lost money or property as a result of unfair competition. (Cal. Bus. & Prof. Code 

§ 17204). To establish standing under the UCL, a plaintiff must (1) establish a loss 

or deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, 

and (2) show that the economic injury was the result of, i.e., caused by, the unfair 
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business practice that is the gravamen of the claim. (See Kwikset Corp. v. Superior 

Court (2011) 51 Cal.4th 310, 337.) 

Here, the alleged unfair conduct is the alleged violations of HBOR and the 

Rosenthal Debt Collection Act. Even assuming arguendo that Plaintiff had 

successfully alleged predicate statutory violations, the Complaint is bereft of 

allegations which would demonstrate economic injury and causation. Plaintiffs’ 

conclusory allegation that they “have suffered an actual, pecuniary injury of the 

loss of the equity in the value of the Subject Property, and the costs of seeking a 

remedy” (Complaint at ¶ 62) is insufficient. There are no allegations that Plaintiffs 

incurred a “personal, individualized loss of money or property in any nontrivial 

amount” (Kwikset, supra, 51 Cal.4th at p. 325), such as late fees and penalties, that 

were caused by Defendant’s unfair and fraudulent conduct.  

Plaintiffs have failed to allege facts sufficient to state a claim for violation of Bus. 

& Prof. Code § 17200. 

 

  

17.  TIME:  9:00   CASE#: MSC21-01779 

CASE NAME: JACKSON VS. WELLS FARGO 

HEARING ON DEMURRER TO COMPLAINT 

FILED BY US BANK, et al. 

* TENTATIVE RULING: * 

 

 The hearing is continued by the Court to February 18, 2022, at 9:00 a.m., 

in Department 07.  Plaintiffs shall file supplemental opposition papers on or before 

January 28, 2022.  Defendants may file supplemental reply papers on or before 

February 4, 2022. 

 

The Court concurs with plaintiffs’ frank admission that the 146-paragraph 

Complaint exhibits “excruciating specificity.”  (Plaintiffs’ Opposition, filed on 

12-27-21, p. 2, lines 6-7.)  Many of the specific facts plaintiffs allege, however, 

concern irrelevant background matters.  The Court requests that plaintiffs brief the 

following matters not addressed with adequate specificity, either in plaintiff’s 

Complaint or in plaintiffs’ cursory opposition memoranda. 

 

 1.  Plaintiffs’ Standing.  Plaintiffs’ allegations and arguments concerning 

their standing are quite confusing.  The Court requests clarification of the 

following points: 
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1a.  When did plaintiffs’ alleged predecessor-in-interest, Joyce 

Andrews, pass away?  Plaintiffs refer to Ms. Andrews as “the Settlor” and 

not as “the Decedent.”  The Court has carefully reviewed the 88 paragraphs 

of plaintiffs’ introductory allegations, but has not found any reference to a 

date of death.  There is a passing reference to “Ms. Andrews’ death” in 

defendant Wells Fargo’s opening memorandum, but no date of death.  

(Wells Fargo Memorandum, filed on 10-25-21, p. 16, line 7.)  There is 

apparently a death certificate attached as part of defendant US. Bank’s 

request for judicial notice, but that certificate is illegible.  (US. Bank RJN, 

filed on 11-29-21, Exh. 17 [internal p. 7].) 

 

1b.  Have there been any Probate Court proceedings concerning the 

estate of Joyce Andrews?  If there have been, the Court requests venue, case 

number, and case status information for all such proceedings. 

 

1c.  Did plaintiffs record an affidavit of death of trustee, in order to 

transfer Ms. Andrews’ interest in the trust to plaintiff Robert Jackson as 

successor trustee?  If so, the Court requests that plaintiffs attach a copy of 

the recorded affidavit to their supplemental memorandum as a properly 

tabbed exhibit. 

 

1d.  Why were plaintiffs communicating with defendant Rushmore in 

the name of the “Estate of Joyce Andrews” in 2021, and not in their own 

names, if as appears to be the case Ms. Andrews passed away long before 

2021?  (See Plaintiffs’ Supplemental [sic] RJN, filed on 12-30-21, Exh. “H” 

[4-20-21 letter to the “Estate of Joyce Andrews” denying application for a 

loan modification].) 

 

1e.  Did, do, or might the siblings of Ms. Andrews claim any interest 

in the subject Richmond residence?  (See Complaint, ¶ 29 [reference to sister 

Loraine Matthews] and ¶¶ 34-35 [reference to brother Donald Matthews].) 

 

1f.  The only grant deed attached to plaintiffs’ Complaint is the 1995 

deed from Joyce Andrews to the trust.  (Complaint, Exh. “B”.)  However, 

defendant U.S. Bank has provided the Court with a quitclaim deed from 

plaintiff Robert Jackson, as trustee, to both plaintiffs, recorded on July 27, 
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2009.  (U.S. Bank RJN, filed on 11-29-21, Exh. 2.)  Is this the most recent 

deed in the chain of title?  How do plaintiffs respond to U.S. Bank’s 

argument that this 2009 quitclaim deed was not legally effective as a transfer 

of title from the trust to plaintiffs?  (U.S. Bank Memorandum, filed on 

11-29-21, pp. 4:27–5:14.)  Plaintiffs did not respond to this argument in the 

opposition memorandum filed on January 3, 2022. 

 

1g.  If plaintiffs now own the Richmond residence in their own names, 

pursuant to the 2009 quitclaim deed, so that the Joyce Andrews trust no 

longer has any ownership interest in the residence, the Court asks plaintiffs 

to explain the following seeming anomalies: 

 

 Why does plaintiff Robert Jackson bring this civil action not 

only in his individual capacity, as an owner of the Richmond 

residence, but also in his capacity as a successor trustee? 

 

 Why did plaintiff Robert Jackson sign the 2011 loan 

modification agreement in his capacity as successor trustee, 

two years after the residence had been deeded out of the trust?  

(U.S. Bank RJN, filed on 11-29-21, Exh. 17 [internal p. 6].) 

 

 Why do plaintiffs argue in their opposition memorandum that 

they have standing only in their capacity as “intended 

beneficiaries of the Trust,” parties who have only an “equitable 

interest” in the Richmond residence, and not in their capacity as 

record title holders who own the residence outright with the 

trust no longer having any interest?  (Opposition, filed on 12-

27-21, p. 4:8-11.) 

 

1h.  Has the Richmond residence been plaintiffs’ primary residence at 

all pertinent times?  If not, do plaintiffs otherwise meet the requirements of 

Civil Code section 2924.15 with regard to standing to bring HBOR claims? 

 

 

 2.  The 2018 Assignment.  Plaintiffs affirmatively allege that defendant 

Wells Fargo assigned its interest in the subject mortgage loan to defendant U.S. 

Bank in 2018.  (Complaint, ¶ 59.  See also, Wells Fargo RJN, Exh. “H”.)  Given 
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this assignment, the Court does not see how Wells Fargo could be deemed a proper 

defendant in plaintiffs’ causes of action for rescission, cancellation, or declaratory 

relief; Wells Fargo no longer has any interest in the subject mortgage loan.  

Further, plaintiffs do not allege facts showing how Wells Fargo could be held 

vicariously liable for statutory violations allegedly committed by other defendants 

during the nonjudicial foreclosure process in 2021.  Plaintiffs may wish to consider 

voluntarily dismissing Wells Fargo from this action.  (See Code Civ. Proc., 

§ 128.7, subd. (b).) 

 

 3.  Rescission.  The First Cause of Action is for rescission of the 2006 loan 

agreement.  For each of three key issues related to this cause of action, the Court 

requests that plaintiffs cite and discuss the single published California appellate 

decision that best supports their opposition argument.  The issues of concern are: 

(1) tolling of the statute of limitations; (2) ratification, and; (3) judicial estoppel. 

 

  

18.  TIME:  9:00   CASE#: MSC21-01879 

CASE NAME: TRITEN LAW VS. WINGTIP COMMUNICATIONS 

HEARING ON MOTION TO COMPEL ARBITRATION & DISMISS OR 

STAY 

FILED BY WINGTIP COMMUNICATIONS, INC., et al. 

* TENTATIVE RULING: * 

 

Hearing continued to 2/18/22 by stipulation. 

 

  

19.  TIME:  9:00   CASE#: MSN21-2019 

CASE NAME: CRUZ VS. KAISER 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

Unopposed motion granted. 
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20.  TIME:  9:00   CASE#: MSN21-2020 

CASE NAME: CRUZ VS. KAISER 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

Unopposed motion granted. 

 

  

21.  TIME:  9:01   CASE#: MSC19-00861 

CASE NAME: MIKE MURPHY VS. WILLIE HAIDARI 

HEARING ON MOTION FOR REFIEF FROM STRIKING & SET ASIDE 

DISMISSAL 

FILED BY MIKE MURPHY, TERI BOWMAN 

* TENTATIVE RULING: * 

 

The TR from 12/17 as originally posted is confirmed. 

 

  

22.  TIME: 10:00   CASE#: MSC20-01799 

CASE NAME: GEORGIOU VS. MAKWIN 786 LLC 

JURY TRIAL - SHORT CAUSE / 5 DAY(S) 

* TENTATIVE RULING: * 

 

This is converted to a trial setting conference. 

 

 

23.  TIME:  9:00   CASE#: MSC21-01779 

CASE NAME: JACKSON VS. WELLS FARGO 

HEARING ON DEMURRER TO COMPLAINT 

FILED BY WELLS FARGO BANK, N.A. 

* TENTATIVE RULING: * 

 

Please see Line 17. 

 

 

 


